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Gender Wars: What is Systematic Rape-as-Policy? 

By: Margaret Livingston 

 

Since Prosecutor v. Kunarac, Kovac and Vukovic cases of the International Criminal 

Tribunal of the former Yugoslavia, rape can be an act that, itself, constitutes a crime against 

humanity. Case No. IT-96-23. The immense progress that has been made in the treatment of 

civilians since World War II is laudable. However, as the old adage goes, “an ounce of 

prevention is worth a pound of cure.” The discussion of rape in war, and any prevention thereof, 

is part of the larger conversation on war crimes, genocide and crimes against humanity, with the 

added twist of gender. Hence the question of whether women are human is critical to the 

conversation on crimes against humanity
1
. In this paper I attempt to show how a culture that 

believes women are not separate individuals with their own humanity apart from the men, either 

of their culture or family, it can never view women as non-combatants or innocent civilians. An 

attack on those women is a direct attack on the men who fight against them and not a violation of 

the laws of war.  

The significance of the act of rape as a “deathless killing” of the victim has been well 

established in various scholarly works, interviews, court cases since 1990s.
2
 With the Rwandan 

genocide, the Bosnian War, and conflict in the Democratic Republic of the Congo, to name only 

a few, has pushed this issue to the forefront. Starting from this point, I attempt to parse through 

the societal constructs of war and its relationship to gender, particularly in defining masculinity 

and how that informs the dehumanization of the enemy as “others” and this relationship to 

                                                        
1
 Catherine A. MacKinnon, Are Women Human? And Other International Dialogues, Cambridge, MA: Harvard 

University Press, 2006, see also Fionnuala Ní Aoláin, Women, Security and the Patriarchy of Internationalized 

Transitional Justice, 31 Hum, Rts. Quarterly, 4. John Hopkins University Press, November 2009. 
2
Nicholas D. Kristoff, The Grotesque Vocabulary in Congo. New York Times, February 10, 2010. 

http://www.nytimes.com/2010/02/11/opinion/11kristof.html?_r=0 (doctors in Easter Congo created the word “re-
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Morus, “War Rape and the Global Condition of Womanhood: Learning from the Bosnian War,” published in Roth, 

John K.; Rittner, Carol (2012-07-31). Rape: Weapon of War and Genocide (Kindle Locations 1690-1691). Paragon 

House. Kindle Edition. (“I am a person without an identity.” —Selma, a Bosniak woman.)  
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gender. The question that begs further investigation is how/if that provides any proximate or 

direct cause to rape as a strategic weapon of war.   

 This paper is intended as an exploration of the potential relationship between gender roles 

in the analysis of rape as a “crime against humanity” under Art. 7 of the Rome Statute. This is 

significant, because how “widespread or systematic” rape in war is, done in furtherance of a 

policy to directly attack a civilian population, can be analyzed in terms of how the acting State or 

organization enforces gender stereotypes. While this obviously has its complications, and 

research in this field is in its nascence, inquiry into the connection provides fertile ground 

understanding how and when rape will be used as a strategy in war
3
.  

 

“all the men ever born are also my brothers, and the women my sisters” –Walt Whitman, Song of 

Myself
4
 

 

Germany, 1946.  

She was a proud Nazi and a good German. And now she was pregnant—the other Soviet 

invasion. The doctors were not allowed to provide abortions to the women. Of course there were 

those who did the procedures still. Some who were not really doctors. In bombed out shells of 

what used to be the glorious city of Berlin, you could hear screams of pain, suddenly go silent. 

You could see women walking on the street, swollen in pregnancy, taunted by the soldiers. 

Sometimes beaten and raped again. They want us to have these babies, her friend had said. They 

want us to raise their disgusting, impure, mixed mongoloid children, and I will not, she had said, 

before she put the gun in her mouth and pulled the trigger. Another had attempted to abort it 

herself, she died of sepsis.  

                                                        
3
 David G. Winter, Power, Sex, and Violence: A Psychological Reconstruction of the 20th Century and an 

Intellectual Agenda for Political Psychology, 21 Political Psychology 2, 2000. (Dept. of Psychology, Univ. of 

Michigan) see also his praise for Sex & World Peace as “unprecedented” and a “germinal contribution to the 

emerging field of gender and international relations”.  
4
 Section 5, Rees Welsh and Co., 1882. available at 

http://www.whitmanarchive.org/archive1/works/leaves/1882/text/81soms.html  
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 It was difficult to tell who was dying of what, disease, starvation, loss of will to live? 

What did it matter? Perhaps we deserve this, she thought to herself. The camps, the trials, they 

would go on forever it seemed. Words like “crimes against humanity”, “genocide”. What 

humanity? There was no humanity on either side as far as she could tell. She had done what she 

thought was right. She had believed in her country, what she was told. She was all of 10 years 

old in 1936. Now 20, pregnant, orphaned, starving and alone in the wasteland of what war left 

behind. She had no will to fight, or even to die.  

  

Darfur, 2008.  

Her mother is arguing with her aunt. They try to keep their voices down but she can hear 

them through their strained voices. Not that there is much privacy in their tent. Her 4 year old 

brother, 3 year old sister and 6 year old brother sleep soundly curled around her, the oldest at 11. 

They have been in the refugee camp for weeks now. She has already forgotten how long. She 

used to lay awake at night practicing math problems, for fear she would be rusty when she got 

back to school. She has given that up now. She doesn’t know when she will go back to school, or 

see her friends again or her father. The last memory she had was of him being dragged away in 

the early morning light. Not unlike the early morning sunlight creeping its cold pale fingers into 

the tent through the patched hole near her head. Her mother’s voice breaks too loud, the emotion 

in it undeniable. “No, you can’t, she can’t go out there on her own.” They are arguing about who 

will go gather firewood this morning. She knows there will be a day when she must go and do it 

for her family. She knows it is dangerous. But that is all her mother will tell her. She wonders if 

there are poisonous spiders or wolves waiting to eat girls like her. Like the story the foreign 

teacher had told them when she was much younger. Little Red Riding Hood. The wolf ate her, 

didn’t he? Or did the huntsman save her? She couldn’t remember. By now her siblings are 
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waking up and pushing her. The bed is too small. She is getting big, a woman soon. At the 

moment she thinks her aunt says the same thing. Strange she thought.  

 Two months later, her mother is dead, a sickness, she doesn’t even know its name. It 

came so fast, her little sister died too. Her aunt is always gone in the evenings. She comes home 

in the early morning light and tells her to gather firewood before falling onto her UNHCR issue 

cot. She does this every morning without complaint. However, she is always a bit scared. But 

there is a kind man in an army uniform with a blue beret that guards the gate she walks past 

every morning. He often smiles and says hello to her. He tries to talk to her, but she is not 

allowed to talk to strange men, especially ones who are foreigners. Today he tells her that he has 

saved some firewood for her. He put it far away so no one could get it. She looks around, most 

others are still asleep. Some of the other girls are out gathering firewood too. It is hard to find 

enough to make the fire hot enough to cook what little food she has for her two brothers. Another 

girl, slightly older looks at the two of them, but she quickly runs away when the man returns her 

gaze. Strange. But no less. Perhaps this is some good luck for her today. She smiles and nods and 

agrees to follow the strange man in his big black boots. As they walk away from camp the man 

tells her a new shipment of Red Cross food will be coming soon. He asks her if she needs food. 

She nods again, her eyes widen at the thought of not having to fight for provisions, or scrounge 

from the leftovers after the others have grabbed the sacks full of flour, butter, and other 

provisions.  

 He smiles and says something she can’t hear quite fully. They are near an old tree, 

creaking in slowly in the slight breeze of the morning. And before she realizes it, he is behind 

her. Grabbing her neck and with ease he knocks her to the ground burying her face in the dirt. 

She doesn’t really understand what has happened. It was as if she was not within her body, and 



 5 

then all of a sudden she is shaking in a ball on the ground. It is then she realizes there is no 

firewood and her first thought is, how will I make breakfast? My aunt will beat me for this. The 

man buckles his belt and puts his blue cap back on. As he walks away he says ‘see you tomorrow 

and tell your aunt I say hello’.  

 

Rape in War 

Rape is a useful tool in war.
5
 At its most basic level it motivates lower level troops, 

especially those very young who may view the experience of war and sex as both rites of passage 

and ways to assert their masculinity. It provides a way for them to earn their place in the group as 

men.
6
 It is also efficient. Instead of completely destroying a society, the conqueror appropriates 

the females, into their group, pacifying inter-group discontent that may arise in hierarchical 

societies with unequal female distribution. This may be related to the correlation between the 

codification of male dominance in a nation’s rule of law and a state’s likelihood of engaging 

violent aggression with other nations. Hudson, et. al. found 98 percent of nations with nationally 

inequitable family law systems had high levels of societal violence against women, and that the 

level of inequity in family law was a better predictor of state peacefulness than religion, wealth, 

or democracy.
7
 In assessing a State or organization’s policy with regard to rape, is it ever not 

systemic and direct against the civilian (female) population?  

                                                        
5
 Ruth Seifert, War and Rape: A Preliminary Analysis, in Mass Rape (Alexandra Stiglmayer ed., 1994) cited by 

Sarnata Reynolds, Deterring and Preventing Sexual Slavery During Periods of Armed Conflict, 16 Law & Ineq. 601 

1998. 
6
 Interview by Bahati Valérie of COFAPRI (Congolese Females Action for Promoting Rights and Development) 

with Former Child Solider of the Mai Mai in Democratic Republic of the Congo, (Sept. 5, 2012) Published Sept. 

2012, available at http://www.asafeworldforwomen.org/partners-in-africa/partners-in-drc/cofapri/cofapri-

blogs/3031-former-child-soldier.html   
7
 Valerie M. Hudson, Bonnie Ballif-Spanvill, Mary Caprioli & Chad F. Emmett, Sex & World Peace, 113 

(Columbia University Press, 2012); see also Valerie M. Hudson, Mary Caprioli, Bonnie-Ballif-Spanvill, Rose 

McDermott, and Chad F. Emmett, The Heart of the Matter: The Security of Women and the Security of States, 33 

International Security, 3 MIT Press, Winter 2008/09. 
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Ruth Seifert identified five preliminary theories on why rape is pervasive and effect as a 

weapon of war.
8
 (1) It is traditionally viewed as an inevitable part of war;

9
 (2) it is perceived as a 

means of communication between men;
10

 (3) military units traditionally join images of power 

with ideals of masculinity;
11

 (4) rape is an effective method of isolating and humiliating women 

and men of the same culture;
12

 and (5) deeply rooted contempt for women that manifests itself in 

times of crisis,
13

in other words: vulnerability and opportunity.  

 If rape has always been an a part of war, then the women on either side are fully aware of 

its potential use as a strategic weapon of psychological warfare against them. Nations play upon 

this fear to demonize the enemy and spark nationalist pride when engaging in war.
14

  According 

to evolutionary anthropologists like Barbara Smuts,
15

 rape has always been a tool of male 

dominance over females. So the question is when is rape not a strategic weapon, a tool to 

physically exert dominance over another? The fact that rape happens, arguably, more in war 

provides more information about the act of rape itself, than the specific intent for which it 

                                                        
8
 Seifert, see Note 3 supra. 

9
 Gen. George S. Patton, War As I Knew It, Houghton Mifflin, Co. 1947 (“in spite of my most diligent efforts there 

would unquestionably be some raping”) 
10

 Elizabeth Neuffer, The Key to My Neighbor’s House: Seeking justice in Bosnia and Rwanda, 271-92 (Picador, 

2002) published in Roth, John K.; Rittner, Carol (2012-07-31). Rape: Weapon of War and Genocide (Kindle 

Locations 925-928). Paragon House. Kindle Edition. (In cultures that see women as the property of a man...violating 

women was an indirect yet potent way of attacking and violating male enemies...it is not just about having sex, it is 

also about having someone else’s property.) 
11

 See addendum, World War II propaganda posters. McClelland Barclay, “Man the Guns, Join the Navy.” Produced 

for the Navy Recruiting Bureau NARA Still Picture Branch National Archives and Records Administration 

NWDNS—44—PA—24 and G.K. Odell, “Keep These Hands Off,” NWDNS—44-PA—97 
12

 Amy E. Ray, The Shame of It: Gender-Based Terrorism in the Former Yugoslavia and the Failure of 

International Human Rights Law to Comprehend the Injuries. 46 Am. U. L. Rev. 793 1997  
13

 See generally Susan Brownmiller, Against Our Will: Men, Women, and Rape (Bantam Books, 1976) (1975) and 

Amy E. Ray, The Shame of It, supra note 12 (victims of wartime rape, cast out by their families likely to end up 

trafficked) and Dina Francesca Haynes, Lessons from Bosnia’s Arizona Market: Harm to Women in a 

Neoliberalized Postconflict Reconstruction Process. 158 Univ. Penn. L. Rev. 1779, 2010. 
14

 Susan Gubar, “This is My Rifle, This is My Gun”: World War II and the Blitz on Women, in Behind the Lines: 

Gender and the Two World Wars, 227-28 (Margaret R. Higonnet, et. al. eds.,1987). Portrayal of the enemy as one 

who will rape and murder “our” women.  
15

 Barbara Smuts, “Male Aggression Against Women: An Evolutionary Perspective,” Human Nature 3, no. 1 (1992) 

reproduced in Sex, Power, Conflict: Evolutionary and Feminist Perspectives, 231-268 (David M. Buss & Neil M. 

Malamuth eds., Oxford University Press, 1996) 
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occurred. Since rape is a distorted sexual expression of power, victim selection is to a large 

extent determined by availability and vulnerability.
16

 War is a time of great availability of 

vulnerable victims, rape is inevitably going to occur, whether or not its intent is to reinforce the 

conquered status of the nation the aggressor believes is embodied by the female of the nation (b) 

or merely to unconsciously reinforce the idea that females do not have ownership of their bodies 

ever, and ownership has transferred to him as the successful male invader, giving him full rights 

to take whatever pleasures he demands (a). Both ideas require an internalized belief in the idea 

that the female is a natural subject of domination. Since the Rwandan and Yugoslavian Ad hoc 

Tribunals, the international norm has been to presume non-consent in conflict settings.
17

 

 The key difference between the two tends to be in the message the act of rape sends, and 

to whom it is being sent. (b) Sends the message to the men of the victim’s nation, using the 

victim’s body as the vehicle. This will inevitably be more likely to be sent and understood in 

societies where the construction of masculinity is that of the ability to exert power over others, 

and their failure to protect “their” women is a disempowerment of the society.
18

 There is a 

public, performance aspect to this type of rape. It is about violently maintaining and restoring 

power,
19

 and about sending a message between men,
20

 and legitimizing the conquest.
21

  

                                                        
16

 A. Nicholas Groth, Men Who Rape, The Psychology of the Offender, Plenum Press, 162 (1980) 
17

 Dustin A. Lewis, Unrecognized Victims: Sexual Violence Against Men in Conflict Settings Under International 

Law, 27 Wis. Int’l L.J. 1 (2009) noting that one argument has been raised against the presumption of non-consent in 

international criminal law may diminish the sexual agency of men and women in conflict settings. See Karen Engle, 

Feminism and Its (Dis)contents: Criminalizing Wartime Rape in Bosnia and Herzegovina, 99 Am. J. Int’l L. 778, 

805 (2005).  
18

 Sandesh Sivakumaran, Sexual Violence Against Men in Armed Conflict, 18 Eur. J. Int’l. L. 253 (2007) arguing 

that for these same reasons, male on male sexual violence on war sends the same message, but with the added 

gender humiliation and stigma of directly attacking a man’s masculinity as opposed to against his “property”. 
19

 Id. at 267 
20

 Brownmiller, Against Our Will, at 31 
21

 Muehlenard, Charlene, L., Sharon Danoff-Burg, and Irene G. Powch, Is Rape Sex or Violence? Conceptual Issues 

and Implications, in Sex, Power, Conflict: Evolutionary and Feminist Perspectives, 119-137 (David M. Buss & Neil 

M. Malamuth eds., Oxford University Press, 1996) discussing the fantasy of nonconsensual sex converted into 

consensual. 
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 The idea that by overcoming the female’s refusal to submit, or that her eventual 

submission either to coercion, violence and/or deception, transforms unwanted sex into that 

which is wanted, gets to the very heart of the relationship between rape, war, and conquest.
22

 The 

idea that conquering the body of the female validates the conquest of the land, and signifies the 

defeat of the loser, is necessary in the world of war. Rape must be viewed as both sex and 

violence. It is sex as violence, and so long as it is done against or without the informed consent 

of both members, it is rape and a crime. The most efficient and effect means of destroying a 

population’s will to fight, while leaving the bodies of the conquered in tact, either for military 

means, slave labor, or procreation. 

 (a) Sends the message to the female. She may not even perceive it as such, if she the 

culture in which she lives is hierarchical, male-dominant, and she has internalized those as 

inherent characteristics of herself as a female. This does not mitigate the violation of her bodily 

integrity; it just makes it harder to prove as a war crime or crime against humanity
23

. Without 

defining rape as an act of male dominance over a female, it looks like opportunistic sex, which is 

still rape when there is no consent. However, if it is true that the pervasive cult of masculinity in 

war that views women as inherently to be dominated, and there has been no education, training, 

or mitigation of gender inequality the military that sent this solider has acted with knowledge 

that the rape will occur, or should have known that it would, because it is the natural result of 

hetero-normative, macho, masculinity that allowed for the act to happen in the first place. The 

                                                        
22

 Id. at 137 
23

 Without understanding the gender dynamic inherent in every act of rape, there appears to be no “systematic or 

widespread attack” nor “plan or policy of such crime,” Elements of Crimes, International Criminal Court (ICC), 

Rome Statute art. 7 UN Doc. A/CONF.183/9 (1998), entering into force 1 July 2002. 
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more deeply entrenched, and pervasive these beliefs are, the more responsibility there is on the 

military or militia to train and educate against rape.
24

 

When women are considered a resource to provide the means for producing more 

members of the society, the property of the society or nation, it is more likely the men of that 

society will believe the same of the women of another society or nation and engage in rape and 

sexual violence against the female noncombatants of the enemy society. Any action, teaching, or 

ideology that perpetuates this could be seen as encouraging rape as a tool of war and provide the 

necessary intent to qualify for a crime against humanity, in general, and/or if a sufficient nexus to 

armed conflict exists, a war crime. Conversely, depending on the degree to which violent 

stereotypes of gender are the norm, a commander or leader may face a presumption of 

encouragement, because the “naturalness” of rape as opposed to killing.
25

  

The cognitive dissonance that is created by killing in war, as described by Psychologist 

Lt. Col. David Grossman, comes from the knowledge that killing is wrong.
26

 This is part of our 

most innate beliefs. It is wrong to kill another human, but there is no denying that you have 

killed the other person. But it felt good, and then the psychic trauma of “what is wrong with 

me?” sets in. However, rape is different. Yes, rape is wrong, but boys and men are taught that 

they have a right to have sex, to sexual gratification, that it is innately right. The act, as horrible 

as it may have been for the female victim, may very well still be gratifying biologically for the 

male, and the female victim may very well have a physiological reaction, but that does not mean 

the act was consensual, or not a violent, traumatizing experience her. The betrayal of the body is 

                                                        
24

  Major Mark S. Martins, Rules of Engagement for Land Forces: A Matter of Training, Not Lawyering, 143 Mil. L. 

Rev. 1, 69 (1994) argues effective implementation of the rules of engagement (ROE) requires altering the doctrine 

and training of United States ground forces and individual soldiers to reflect the mission of ROE. See also General 

Order 1B, or “no fun rule” for United States Marines in Afghanistan, good example of mitigating potential dangers. 

Interview with Chris Cue, JAG Marine Capt. Ret. in Chicago, Ill. (Oct. 10, 2012). 
25

 Lt. Col. David Grossman, On Killing, Interview with __available at www.youtube.com/watch?v=_90zno7HMGE 
26

 Id. 
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a common source of shame for rape victims.
27

 However, the male can convince himself that he 

did not violate his moral principals by denying the act as rape. He cannot do this with killing. 

The dead body before him refuses to allow him that peace. In the same way the rapist will either 

attempt to reframe the act as a consensual act of prostitution or regress to the male fantasy that 

the woman enjoyed it.
28

 Understanding rape as both sex and violence is imperative to understand 

the reorganization of the mental matrix.
29

 

This ability on the part of the male to redefine his action as within the scope of normative 

behavior means the process within the brain that must be overridden to get a human to kill 

another human. According to Lt. Col. David Grossman, there are two filters within the brain 

military training seeks to override in order to create a soldier who will kill.
30

 First the forebrain, 

the conscious, rational mind, must be turned off. Then the mid-brain, the animalistic part of the 

brain must be trained. Once the midbrain takes over, you are no longer a rational creature, and 

the only way to get a human who is reacting totally on instinct to fear, anger and other wartime 

stimuli, to react by killing is to drill it into him. The conditioned response, desensitization, lack 

of empathy and demonization of the enemy are all tools that come after the rational brain stops 

working and the soldier is trained to react without thought or emotion. This is very effective at 

building killing machines. Hence Charlie Sheen’s voice over in “Platoon”, “hell is the 

impossibility of reason,” in his description of what hell the Vietnam War is to him. The chicken 

or the egg question arises: is it his training that overrides his ability to reason and puts him a 

                                                        
27

 In early the early Kinsey studies Sado-Masochistic arousal was distinctly higher in males than females, and SM 

sexual activity is a controlled, consenting act, not equivalent to rape. Kinsey C. Alfred, et. al., Sexual Behavior in the 

Human Female, 88, 676 (W.B. Saunders Company 1953).   
28

 Clayton Williams, Texas Republican gubernatorial nominee, March 24, 1990, comparing rape to foul weather 

saying, “If it’s inevitable, just relax and enjoy it.” 
29

  Muehlenard, Charlene, L., et. al., Is Rape Sex or Violence? Note 25, Supra. 
30

 The effectiveness of the techniques used are represented in the “shoot-to-kill” percentages. Research shows that 

up through World War II only about 15% of soldiers actually fired their weapons at the enemy, with the intent to kill 

them. By the Korean War it was 55%, and by Vietnam it was almost 95%.  
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situation where he and everyone around him exists in a constant state of fear and anger that 

makes it impossible for him to anything but an irrational creature moving by conditioned 

response, or is it the inevitable reaction to the stress of asymmetrical warfare, with the 

knowledge that you cannot win, but only hope to survive, and that allows the training to kick in, 

acting on conditioned responses, but to what cost? The forebrain cannot be silenced forever, or 

you end up in a kind of naturalistic fallacy that leads to some kind of psychic death on some 

level. Sgt. Barnes exemplifies the naturalistic fallacy of “what is, is what ought to be”, but he 

cannot exist outside the world of war. This was part of the psychological damage wrought by the 

war on Vietnam Veterans.  

This kind of highly specialized training is not necessary to get men to rape, because the 

rational, conscious mind can rationalize the act of rape by redefining it as a consensual act. Even 

beyond that, when the midbrain takes over, there is no need to drill into men that they want 

“fuck”. Unlike killing, that biological instinct has remained perfectly in tact. The question 

remains, is the desire to “fuck” equivalent to a desire to procreate, or does it come from an 

instinctual desire for domination over what he perceives as weaker than himself? I argue that it is 

the latter. Even if the desire to procreate is wrapped up in that desire to dominate within the 

psyche of the male, they are completely and utterly distinct in the psyche of the female. The 

argument throughout history that the female “desires to be dominated or conquered” comes from 

the same female voice occupied by the “masculine collective” Susan Jeffords bemoans. In other 

words, it is nothing but a projection of male guilt for his violation that comes out of the same 

“wrong” animalistic tendency that is nothing more than a learned behavior, drilled into him by 

the society. The reverse “Clockwork Orange” that is society, as psychologist and Lt. Colonel 

Grossman puts it, drills, not only the idea that sexual subjugation and domination is “masculine” 
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in the same way violence is, but that women want it. Therefore, there is no need to override the 

forebrain.  

James E. Waller discusses the process that creates perpetrators of crimes against 

humanity, in his psychological analysis of rape as a tool to make people capable of genocide, 

similar to a method of training and conditioning.
31

 These tactics for dehumanizing the “other” 

are the traditional Us-Them thinking, moral disengagement, and blaming the victims. Waller 

argues persuasively that this “othering” is exacerbated by social influence on individual 

behavior.
32

 Waller argues that professional socialization, group identification and binding factors 

of there group are features combine to create a “social construction of cruelty” that enables 

“perpetrators to initiate, sustain and cope with their cruelty,” and when those are present in a 

social system that promotes the “othering” defined above, genocide or crimes against humanity 

become more and more likely.
33

 The statistical data and analysis done in Sex & World Peace, 

backs up Waller’s argument.  

 A good indicator of how pervasive and strong the male-dominance mentality is 

entrenched in a society or nation are their family law, specifically with respect to the idea of 

marital rape.
34

 When rape is accepted in one aspect of society as a man’s right to the body of 

another, based on biological sex, rape will occur again and in more violent forms when the 

opportunity arises. As already noted, war is a situation that makes rape easy, and it is useful. It is 

                                                        
31

 James E. Waller, Rape as a Tool of “Othering” in Genocide, published in Roth, John K.; Rittner, Carol (2012-07-

31). Rape: Weapon of War and Genocide (Kindle Locations 2520-2522). Paragon House. Kindle Edition. 
32

 Id. 
33

 Id. these features are the same key binding “in-group” “out-group” tested in Sex & World Peace.  
34

 Sex & World Peace at 98-116, Using conventional aggregate statistical hypothesis-testing methodologies they 

found empirical warrant for hypothesis that when evolutionary forces predisposed to violent patriarchy are not 

checked through the use of cultural selection and social learning to ameliorate gender inequality, dysfunctional 

templates of violence and control diffuse throughout society and are manifested in state security and behavior. Id. at 

115. See also Robert M. Hayden, Rape and Rape Avoidance in Ethno-National Conflicts: Sexual Violence in 

Liminalized States, 102 American Anthropologist 1:27-42, Published by Wiley on behalf of the American 

Anthropological Association, 2000. 
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also not a difficult act to get soldiers to do, unlike killing. States and non-state actors should bear 

the burden of showing they affirmatively implemented education and training to mitigate against 

this mentality, gender inequality and normalization of rape culture and myths. In studying 

convicted rapists,
35

 A. Nicholas Groth cites Morton Hunt in describing the characteristics of a 

marital rapist. “The typical marital rapist is a man who still believes that husbands are supposed 

to ‘rule’ their wives. This extends, he feels, to sexual matters: when he wants her, she should be 

glad, or at least willing; if she isn’t, he has the right to force her. But in forcing her he gains far 

more than a few minutes of sexual pleasure; he humbles her and reasserts, in the most 

emotionally powerful way possible, that he is the ruler and she is the subject.”
36

 This is 

correlative to the recent surveys in the Democratic Republic of the Congo (DRC) where the 

cultural history of gender inequity, constant conflict, poverty and mostly absent rule of law have 

caused the United Nations to term it “the rape capital of the world.”
37

 If the “women-and-peace 

theory” is correct, it could be that the extreme inequitable gender norms that that keep the cycle 

of sexual violence and war going.
38

  

 The Democratic Republic of the Congo (DRC) has a long history of using rape as a tool 

of war and viewing women as property men. The Force Publique was created by King Leopold II 

when the Congo was a Belgian colony at the end of the 19th Century
39

. They were a poorly paid, 

illiterate, army of native Congolese who brutally enforced the rule of the elite colonial Army. 

                                                        
35

 Studies of those convicted tend to skew results toward the extreme, because of the difficulties in prosecuting rape. 
36

 Groth, Supra note 19 at 176, citing Morton Hunt, Legal Rape, Family Circle, 38 (January 9, 1979). 
37

 “UN Officially calls DR Congo ‘Rape Capital of the World,’” BBC News, (April 28, 2010) 

http://news.bbc.co.uk/2/hi/8650112.stm 
38

 Considering that domestic rape is more common than armed rape in wars, study of the two may prove fruitful in 

understanding more about rape in war. See Alex Whiting, Interview: Domestic Rape more common than armed rape 

in wars, AlertNet (Oct. 25, 2012) http://www.trust.org/alertnet/news/interview-domestic-rape-more-common-than-

armed-rape-in-wars/ Arguing that adapting methods used to treat Female Genital Mutilation: seeing it as a health 

issue, discussion at community level, including men, would could provide a successful avenue. I would argue that 

this is the would then have an affect on the likelihood rape will be used in conflict, because if it is not okay to rape 

your own wife because she has her own bodily integrity, then so would other women.  
39

 Brownmiller, Against Our Will at 140-49, “Mob Violence Against White: The Congo.”  
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They were allowed to rape and pillage their own countrywomen. A few days after Congolese 

independence was announced in July of 1960, the Force Publique mutinied and went on a 

drunken, raping, frenzy throughout the Congo. 794 instances of rape were reported among 

European nationals. The DRC and other nations holding strong to the male-dominant, hetero-

normative patriarchy, must adapt, let go of harmful gender stereotypes, and move toward 

equitable gender roles if they hope to break out of the cycle of war and poverty. It is not that 

gender equality is the “right” thing to do, or politically correct, it is the logical solution.
40

 This 

also provides a useful tool to use in nation building, and “a standard of care” to hold leaders 

when they engage in acts of aggression, peacekeeping, and self-defense in order mitigate the 

natural outcomes of the male team aggression.
41

  

Because acts of rape and sexual violence in warfare stem from the same root 

ideology that male-female gender relationships are inherently unequal, the analysis of 

culpability must incorporate the degree to which leaders of nations, rebel forces, armies, 

etc. mitigate unequal gender relationships.   

 When seen in light of the historical precedent, rape that occurs in war cannot be 

dismissed as a natural by-product of the frenzy of war, or individual criminal acts over which 

officers have no control. The act itself is the product of a culture that views women as 

                                                        
40

 Malcolm Potts & Thomas Hayden, Sex and War (BenBella Books, 2008). The original survival advantage 

enjoyed individual males with a predisposition for team aggression has long since been replaced by a major, verging 

on suicidal, disadvantage for our species as a whole...empowered women tend to counter-balance the most chaotic 

and violent aspects of men’s predisposition for brutal territoriality and team aggression, cited by Sex & World Peace 

at 116-18. 
41

 Sarah K, Murnen, Carrie Wright, and Gretchen Kaluzny, If Boys Will Be Boys, Then Girls Will Be Victims? A 

Meta-analytic Review of the Research That Relates Masculine Ideology to Sexual Aggression, Sex Roles 46 nos. 

11/12 (2002) finding that when male stereotypes included acceptance of aggression against women as well as 

negative, hostile beliefs about women, the associations between masculinity and sexual aggression were strong. See 

also Chris O’Sullivan, Fraternities and the Rape Culture, in Transforming a Rape Culture, 23, 25-26 (Emilie 

Buchwald et. al. eds., 1993) “Groupthink”, everyone in a group agrees with each other, leading to faulty decision-

making processes, inflated belief in the group’s righteousness and exaggerated belief in the worthlessness of the 

opposition. (We can see how this could have been evolutionarily helpful for the majority of humankind’s 
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possessions and property of men, and either wants to rape, or believes the female does not have 

bodily autonomy to begin with. At the very least a state should have the burden to prove that 

they did not encourage rape as a tactic to dehumanize their enemy and subjugate them in 

violation of international law and norms. They would have to show evidence of safeguards put in 

place to mitigate the likelihood that rape will take place. Instead of the winking and chuckling 

that rape is just an act of undisciplined young men, who take the opportunity of war to indulge in 

their natural desires, because that mentality is completely blind to the fact that there is a human 

being who’s bodily integrity is being violated by the act. It is clear from the fact that the 

punishment of death was not enough to deter rape, so what might? Institutional gender equality 

through: (1) Structure of the military system; (2) Education; and (3) Mitigating “risk factors”. A 

lot of this is in the process of happening in the United States Military, and some of the effects of 

say the repeal of Don’t Ask Don’t Tell may not be felt for a while yet. Enforcing gender equity 

in the United States Armed Forces could be an integral step in moving toward a more gender 

equitable society.
42

  

Arguably the racial integration of the U.S. Armed Forces was critical step toward racial 

integration in the civilian population. If you trust someone with your life on the battlefield as 

your equal it makes it harder to dehumanize them. However, it by no means solved race 

problems in the United States. In the same way for gender, if women are allowed to engage in 

combat in the same way men are it could have ripple effects on broader society, but also may 

help mitigate dehumanizing women in general, on either side. However, without dealing with 

underlying gender binary male dominance ideology, this will not have much effect on rape or 

                                                        
42

 “It is hereby declared to be the policy of the President that there shall be equality of treatment and opportunity for 

all persons in the armed services without regard to race, color, religion or national origin.”  

ESTABLISHING THE PRESIDENT'S COMMITTEE ON EQUALITY OF TREATMENT AND OPPORTUNITY 

IN THE ARMED SERVICES, Exec. Order No. 9981, 13 FR 4313 
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sexualized violence. Abu Ghraib demonstrated explicitly that the mere presence of women does 

not stop torture, rape, or sexualized violence.   

 The idea that rape is an inevitable consequence of war assumes that its natural 

evolutionary origin means it cannot be changed. Rape must be analyzed in the context of male 

privilege, social power and the status of women so that we can understand how individual 

evolutionary genetics are affected by individual experiences and social context.
43

 While inherited 

tendencies toward becoming violent may be present, it is the interaction of the individual with 

other individuals and social structures that results in violence against women.
44

 By examining 

these risk factors that train men to engage in violence against women it is easier to see systems 

that mitigate the likelihood of rape occurring. What bonds a group and the peer pressure within 

that group is one of most significant indicators of the groups capability for acts rising to the level 

of international crimes against humanity, genocide, and war crimes. 
45

 

 Gender roles are learned, and the idea of male aggression takes hold early. Many studies 

show preschool-age boys to be more physically aggressive than girl; however, when “the gender 

stimulus is removed” there is no difference in the amount of aggression boys and girls display.
46

 

Once gender roles are embedded in a person identity, the susceptibility to gender differences 

favoring males is high.
47

 Male-child favoritism is and other parenting, school, societal 

                                                        
43

 John Archer and Sylvana Côté, Sex Differences in Aggressive Behavior: A Developmental and Evolutionary 

Perspective, in Developmental Origins of Aggression, 425-443 (Richard E. Tremblay, Willard W. Hartup, and John 

Archer, eds., Guilford Press, 2005) 
44

 Sex & World Peace at 82 
45

 See generally James E. Waller, Rape as a Tool of “Othering” in Genocide, supra note 30. 
46

 Sex & World Peace at 83 citing Janet S. Hyde, New Direction in the Study of Gender Similarities and Differences, 

Current Directions in Psychological Science 16, no. 5, 259-263 (2007) and Bonnie Ballif-Spanviill, Claudia 

Clayton, Rebecca Nichols, and Rachel Kramer, Good Ole Boys: Gender Aggression, and Prosocial Behavior in 

Same and Mixed-Sex Pairs (manuscript submitted for publication, 2010). 
47

 Sex & World Peace at 84 citing M. Katherine Weinberg, Edward Z. Tronick, Jeffrey F. Cohn, and Karen L. 

Olson, Gender Differences in Emotional Expressivity and Self-Regulation During Early Infancy, Developmental 

Psychology 35, no. 1, 175-188 (1999) 
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characteristics reinforce this and are carried over generations.
48

 This belief in male superiority is 

internalized as an inherent truth, just like the masculine traits the male is supposed to embody. 

This precariously places the female as the role of dominated, and forces the male to reject 

anything that would be perceived as non-masculine—again the more gender unequal the society 

is the more stronger the emotional response will be.  

 As time goes on, a child who has learned antisocial behaviors: violent aggression, 

coercion, etc., will be rejected by their less violent peers
49

 and seek out other antisocial, 

aggressive children, creating their own “in-group.”
50

 While these conditions foster violence in 

general, the correlation to violence against women, and rape is its acceptance within the group. 

Valerie M. Hudson, et. al. argue that, in societies behavior is not regularly engaged in unless it is 

serving some person important to the individual, with peers reinforcing the behavior as socially 

acceptable.
51

 Therefore, so long as violence against women and rape are considered socially 

acceptable behaviors in the group, unit, army, culture, it will continue. Given the multitude of 

degrading and demeaning innuendos, constantly being made at against women and girls, and 

how questioning that automatically puts the questioner’s masculinity in question, the rate of 

reinforcement for violence against women is extremely high, resulting in over-learned automatic 

violent behaviors.
52

 

Gender Equality in the Military 
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 Sex & World Peace at 84 
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 Id. at 84, see also Carol Lyon Martin, A Ration Measure of Gender Stereotyping, Journal of Personality and Social 

Psychology 52, no. 3, 489-499 (1987); Gerald R. Patterson, Siblings: Fellow Travelers in Coercive Family 

Processes, Advances in the Study of Aggression 1, 173-214 (1984); Daniel S. Shaw and Emily Winslow, 
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148-158 (David M. Stoff, et. al., eds., John Wiley, 1997) 
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 As the system currently is set up, female Marines are involved in direct ground combat 

and awarded for their work; however, the infantry is still closed to women, even they could 

physically and mentally pass. They are deployed in kinetic patrols and received Combat Action 

Ribbons in Afghanistan.
53

 The idea that despite a person’s physical qualifications, their 

biological gender is the single most important trait (and until recently their heterosexuality) 

reaffirms the idea that biological sex is equivalent to stereotyped gender performance despite 

physical evidence to the contrary. This reaffirms male-dominant stereotypes and simultaneously 

denigrates men who do not conform to these stereotypes.
54

 Officially allowing women to attempt 

to join will not destroy the ability of the Marines to do their jobs.
55

 The contradictory nature of 

the policy that allows discrimination against women and yet expects the members to consider 

those excluded as equals, human beings, is beyond arbitrary, and encourages gender inequality 

and belief stereotypes as inherent truths about humans based on their biological sex.
56

 

Education 

 The United States Armed Forces have rape prevention, Sexual Assault Training, which 

was expanded this year.
57

 It will be interesting to see what the new program includes and what 

affect it has. The program should include education on gender relations, equality, but mostly 

comprehensive sexual education. With so many students in the United States receiving 

abstinence  only sexual education, the likelihood that 18 and 19 year olds entering the military 

have a comprehensive understanding of sexuality, sexual health, what consent is, and gender 
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 3 & 5, saved as Word.doc. Her female Marines went on hundreds of missions through their deployment, and knew 
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54

 Facebook photo posted on Veterans Day 2012, see addendum  
55

 Interview with Unnamed former New Zealand Infantryman, Oct. 2, 2012. New Zealand law forbids discrimination 

on the basis of sex and therefore admission to all parts of the army are open to women. 
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 Sarnata Reynolds, Deterring and Preventing Rape and Sexual Slavery During Periods of Armed Conflict 16 Law 
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stereotypes is unlikely.
58

 A 2004 study of Federally-Funded Abstinence Only Education 

Programs found that abstinence only curricula treated stereotypes that girls are weak and need 

protection and male sexual aggressiveness as scientific fact, specifically teaching that sexual 

fulfillment is one of men’s top five needs, yet not for women.
59

 Without debating the validity of 

such education in public schools,
60

 when men are armed with weapons, trained to invade and 

conquer these beliefs are dangerous, even though military law expressly forbids rape, if what 

rape is and why it is forbidden are not explained, it becomes very difficult to understand how 

something that feel like consensual sex to a male, may be rape to the other person.
61

 This is also 

a good way to find men who have issues early and retrain them or get them help, as “the act of 

rape my represent at symptom of a developmental defect: a failure to achieve an adequate sense 

of self-identity, the consequences of which become especially acute in adolescence. These 

defects in regard to the male’s identity or sense of self esteem are exhibited in the frustrations he 

experiences in his efforts to achieve an adequate masculine image, the stereotyped image he has 

of what it means to be a man, and the conflicts and pressures he cannot tolerate in his desire to 

gain mastery over his life in an active and assertive way. Forcible sexual assault, in this context, 

represents an internal or developmental crisis in the offender.”
62
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 Education on language and identity, using “feminine” words to denigrate the enemy
63

 

factors heavily into social collective that encourages violence against women, especially 

sexually. The violence inherent in hetero-normative male discourse and understanding of sex,
64

 

stems from the idea that women were property to be taken without thought to their consent, 

anymore than a car could consent to a driver turning the key in the engine. When male 

stereotypes include acceptance of aggression against women as well as negative hostile beliefs 

about women, the associations between masculinity and sexual aggression are very strong
65

. 

Therefore the more education counter-attacks and denies gendered male stereotypes that accept 

aggression against women and negative beliefs about women it is possible to mitigate the risk for 

rape and sexual aggression as a demonstration of masculinity. This combined with the general 

gender parity and equality could significantly mitigate the likelihood of rape in armed conflict, 

and potentially peacetime. 

Mitigating disinhibiting factors. Social Power, Intoxication and Anonymity. 

 The groupthink mentality is dangerous because it allows people act in ways they would 

not normally. It disburses responsibility and guilt, and in the context of war, the justification that 

what one is doing is just, right, moral or in self-defense will be common. However, there are 
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 Joshua S. Goldstein, War and Gender: How Gender Shapes the War System and Vice Versa (2001).  Feminization 

of enemies as symbolic domination, to psychologically assume a masculine dominant position relative to a feminine 

and subordinate enemy. 
64

 Dworkin, A (1988) Letters from a war zone. London: Secker and Warburg, 180 (Domination is sexual for most 
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factors that increase the dangerous aspects of “disinhibition
66

”. Especially social power, alcohol 

and anonymity. Not all disinhibition is bad. However, in the context of armed conflict it is very 

important to be inhibited as a combatant. For thousands of years rape in war was thought to be 

the inevitable by product of poorly trained soldiers, to a great extent it is valid on many levels, 

though not the inevitable part. Social power can be learned, by respecting everyone. Gender, 

race, religion, etc., respect and equality fosters equal power as opposed to 

domination/subjugation. Anonymity goes to social groupthink mentality, and also the idea of 

“having a stake” if it is your hometown v. foreign lands with people you think are “less than.”
67

 

“They only do it when there are a lot of guys around. You know, it makes them feel good. They 

know each other what they can do—“I can do it,’ you know. They won’t do it by themselves.” 

Vietnam veteran George Philips. In response to why no one reported the rampant rape and 

murder of non-combatants during the Vietnam War he responded, “You don’t dare. Next time 

you’re out in the field you won’t come back—you’ll come back in a body bag. What the hell, 

she’s only a dink, a gook, this is what they think.” Brownmiller cites a Vietnam deserter cited by 

Roger Williams in Toronto: 

 “Me and one of the buck sergeants and two other guys took these four 

chicks in the elephant grass. We balled these chicks. They were forcibly 

willing—they’d rather do that than get shot. Then one of the girls yelled 

some derogatory thing at the guy who’d balled her...He just reached 

down for his weapon and blew her away. Well right away the three other 

guys, including myself, picked up our weapons and blew away the other 

three chicks. Just like that...Me and this other guy, we got high together 

in the bunker a lot, and we talked a lot about why we did it. The thing we 

couldn’t understand was that when this other guy shot the first chick, we 
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 Association for Psychological Science (2011, June 22). Powerful, intoxicated, anonymous: The paradox of the 

disinhibited. ScienceDaily. Retrieved October 19, 2012, from http://www.sciencedaily.com-
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picked up our weapons without giving it a second thought and fired up 

the rest.”
68

  

 

Commander Responsibility
69

 and Joint Criminal Enterprise Theory 

 The relationship of the commander to his or her troops is one of the most important 

relationships in the military. It is similar to that of a father/son relationship.
70

 Without delving 

too deeply into the father/rule of law Freudian psychoanalysis, the relation of those in charge to 

those who look up to them is essential to impose any of rule or order. This also means that what 

is accepted and done by the commander is mimicked by those over whom he wields power. Thus 

if a commander makes sexist jokes, uses the words pussy, faggot, or bitch to describe the enemy, 

other sexually violent language, it signals to others that gender stereotypes are normal and 

acceptable and that violent attacks on a person who embodies non-hetero-masculine-dominant 

traits are natural and right and reinforces the violent male “in-group”. While the argument may 

be made that these are such inherently learned and pervasive ideas and words, attempting police 

speak would be ridiculous. However, the same argument could have been made regarding racial 

epithets prior to integration. This is part of the educational model outlined above, but important 

that consistency is maintained. In a totality of the circumstances, this would only be one factor in 
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the weighing and balancing of the environment created. Inclusion of women as equals is key in 

legitimizing gender equality and breaking down stereotypes.
71

  

 The implications of the Kvocka
72

 trial, which used Joint Criminal Enterprise theory (JCE) 

to prosecute sexual violence committed at detention centers in the Bosnian War, can be 

interpreted as imposing a burden on those detaining females to ensure that adequate protections 

are in place to prevent sexual abuse and monitor the facilities.
73

 In light of this decision, it would 

seem reasonable and efficient to put in place methods, like those outlined above, as a sort of 

“standard of care” or baseline a military could point to and say that fostering gendering equity 

and substantive (not merely procedural) anti-rape and sexual abuse education, as well as General 

Orders or Rules that are put in place for the purpose of increasing inhibiting behaviors and 

personal responsibility. It is hard to argue that any time there is conflict, detaining and 

sequestering women or men for that matter, a superior would not have prior knowledge that rape 

and sexual abuse was likely to occur, and that preventative measure were demanded. 

Implementation of policies and rules like those outlined have the potential, not only for 

mitigating or deterring rape from occurring, but also protecting officers from liability from 

individual criminal acts, that were dealt with appropriately. 
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Man the Guns, Join the Navy 

By McClelland Barclay, 1942 

Produced for the Navy Recruiting Bureau NARA Still Picture Branch National Archives and 

Records Administration NWDNS—44—PA—24 

Available at 

http://www.archives.gov/exhibits/powers_of_persuasion/man_the_guns/man_the_guns.html  

  
 

Keep These Hands Off> 

By G. K. Odell NARA Still Picture Branch 

NWDNS—44-PA—97  

Available at http://www.archives.gov/exhibits/powers_of_persuasion/warning/warning.html  

 



 25 

 


